FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

August 2, 2012
MEMORANDUM
To: The Commission
Threngh: Alec Palmer W
Staff Director
From: Patricia C. Orrock ‘QC@
. Chief Compliance Officer
Tom Hintermister <
Assistarit Staff Director
Audit Division
Alex Boniewicz
Audit Manager
By: Rosa Crussi
Lead Auditom
Subject: Audit Division Recommendation Memorandum on Rightmarch.com PAC,

Inc. (AQ9-25)

Pursuant to Commission Directive No. 70 (FEC Directive on Processing Audit Reports),
the Audit staff presents its recommendatiens below and discusses the findings in the sttached
Draft Final Audit Report (DFAR). The Office of General Counsel has reviewed this
memorandum and concurs with the recommendations.

Finding 1. Misstatement of Financial Activity

In response to the DFAR, Rightmarch.com PAC, Inc. (RMC) concurred it had
misstated its activity and noted it would work with the Audit Division to file amended
disclosure reports. To date, no amendments have been filed.

The Audit staff recommends that the Cpmunission find that RMC misstated receipts .
* and disbursements for calendar years 2007 and 2008.

, Finding 2. Extension of Credit by a Commercial Vender

\ In its response to the DFAR, RMC acknowledged that the Audit staff determined

. the commercial vendor did not make an impermissible extension of credit to RMC.
RMC continued to dispute the need to disclose debts arising from the weekly
invoices and reiterated that the expenses do not become payable unless certain
events occur in the future. The response noted that RMC is not aware of any



instance in which the Commission has held that a committee must report
contingent tiabilities as debts under 2 U.S.C. §438(b)(8) and 11 CFR §104.11.

The regulations at 11 CFR §104.11 state that “if the exact amount of a debt or
obligation is not known, the report shall state that the amatint reported is an
estimate.” Once the exact amount of the deet is known, a commiittee should then
amend its reports to reflect the correct amount.

The Audit staff reccommends that the Commission find that RMC failed to disclose
debts totaling $1,524,657.

Findlng 3. Fallure to File Notices and Properly Disclose Independent
Expenditures

In respimse to the DFAR, RMC statexi thet it hns disputed this issue throughout the
audit process, including a request for early consideration by the Commission.
RMC objected to this issue being included in th:e awdit repurt and n:quested that
the audit report be revised to discuss RMC’s alleged failure to report independent
expenditures in the “Additicnal Issues” section at the end of the audit report.

The Audit staff maintains that RMC did not timely flle 24/48-hour notices for
independent expenditures totaling $139,067. Further, RMC did not properly
disclose independent expenditures totaling $2,172,135 prior to payment as
“memn” ennies on Schedule E (Itemized Independent Expenditures) and
$1,892,571 as reportable debt on Schedule D (Debts and Obligations).

The Audit staff recommends that the Commissian find that RMC failed to file
notices and properly disclose independent expenditures.

RMC did not request an audit hearing.

If this memorandum is approved, a Propused Minal Audit Report will be prepared within
30 days of the Commission’s vote.

In case of an objection, Directive No. 70 states that the Audit Division Recommendation
Memorandum will he placed on the next regularly scheduled open session agenda.

Documents related to this audit report can be viewed in the Voting Ballot Matters folder.
Should you have any questions, please contact Rosa Crussiah or Alex Boniewicz at 694-
1200. '

Attachments:
- Draft Final Audit Report of the Audit Dhvision on Rightmarch.com PAC, Inc.
- Legal Roporti Analysis (LRAB42) of the Druft Final Audit Report on
Rightmarch.com PAC, Inc.

cc: Office of General Counsel




Draft Final Audit Report of the
Audit Division on

RIGHTMARCH.COM PAC INC
(January 1, 2007 - December 31, 2008)

Why the Audit

Was Done
Federal law permits the
Commission to canduct
audits and field
investigations of any
political committee that is
required to file reports
under the Federal
Election Campaign Act
(the Act). The
Commissien generally
conducts such audits
when a committee
appears not to have met
the threshold
requirements for #*%
substantial comphance

prohlbm
diselosure ré
of the Act.

Future Action?
The Commission mdy
initiate an enforcement
action, at a later time,
with respect to any of the
matters discussed in this
report.

' 2U.S.C. §438(v).

About the Committee g2

RIGHTMARCH.COM PAC IMF is a nion-connected, multi-

candidate sommittee headq) n Braselton, Georgia. For
gb) ymmittee Orgenizatian, p. 2.

Financia
Receipts
i $ 684,675
$ 684,675

: $ 97,888
cal Committees 14,988
2,500
563,277

$ 678,653

pétatement of Financial Activity (Finding 1)

tension of Credit by a Commercial Vendor (Finding 2)
o Failure to File Notices and Properly Disclose Independent
Expenditures (Finding 3)
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Part I
Background

Authority for Audit
This report is based on an audit of the RIGHTMARCH.COM PAC INC (RMC),
undertaken by the Audit Division of the Federal Election Commission (the Commission)
in accordance with the Federat Election Campaign Act of 1971, as amended (the Act).
The Audit Division conducted the audit pursuant to 2 U.S.C. §438(b), which permits the
Commiission to conduct uudits and fleld investigations of any poliical committee that is
required to file a repoct under 2 U.S.C. §434. Prior to canductig ¥ any*audit under this
subsection, the Commission must perform aa internat revie ports filed by snleoted
committees to determine if tha reports filed by a particulag
requicements for substantial compliance with the Act g2 Uk,

Scope of Audit p
Following Commission-approved procedures:t
factors, and as a result, this audit examined:
1. the consistency between reported figures and bank
2. the disclosure of individual contril i thname of employer;
3. the disclosore of independent experi§ g »

4. other committee openitions necessaryy

,,,,,

Request for Earlyi@ia g’Consige ration of Legal
Questions Y

Pursuant to the PofiCy ; ishi gram for Requesting Consideration of
Legal Questions by the | sted early consideration of two legal
questions stion was whether certain fees represented
an exten i n-kind contributions and reportable debt. (See Finding
2) T expenses for fundraising communications should
be réoa

The Com e these matters ar provide guidance on how to proceed
Therefore, purst ommission’s policy on early consideration of legal questions,




Part 11

Overview of Committee

Committee Organization

Important Dates

e Date of Registration

April 23, 2003

e Audit Coverage

January 1, 20 December 31, 2008

Headquarters

Braselton

Bank Information

e Bank Depositories

o Rank Accounts

Treasurer

o Treasurer When Audit Was Conducted

Thre

Thy€e checking
G

Willi eene

e Treasurer During Period Covered by Audlt
Managem¢nt Information

¢ Attended Comniission Campaign Fi
Seminar

e Who Handled Accounting and
Recordkeeping Tasks

ial Activity
mounts)

Cash-oy $ 9,161
Receipts
o Contributio 684,675
Total Receipts $ 684,675
Disbursements s
o Operating Expéndit es 97,888
o Contributions to Political Committees 14,988
o Loan Repaynents 2,500
o Independent Expenditures 563,277
Total Disbursements $ 678,653
Cash-on-hand @ December 31, 2008 . § 15,183



Part II1
Summaries

Findings and Recommendations

Finding 1. Misstatement of Financial Activity

During audit fieldwork, a comparison of RMC’s reported financial activity with its bank
records revealed misstatements for 2007 and 2008. For 2007, R understated reported

receipts and ending cash-on-hand by $23,940 and $16,750, respg? [Rvely. For 2008, RMC
undnratdu:d mported disborsemenris by $9,889 and ending cag n-hand by $6,625. In
respense to !hs Interim Audlit Repmnt, RMC indiceted .;«*' :

N wnth the Audit staff

Finding 2. Extension of Credi pdor
During audit fieldwork, the Audit staff initially g company
that may have extended credit to RMC outside of its*gg £ c. course of business by

allowing invoices to remain outstandigg i ength of time. This vendor

serviecs rondnred, theratcy making an af i o
$1,650,327 ($1,655,327 - $5,000 = $1,6 ngo 8 the Interitn Audit Report,
RMC demonstrated that the terms of the sormal course of the vendor’s

Finding 3. and Properly Disclose
Independent Ex

During a d independent expenditures and noted the
follow

otices for up to $139,067; and
mdependent expendltures totalmg $2 172,135

In its response to thedhterim Audit Report, RMC stated that it disagreed with the Audit
staff’s interpretation of the fundraising scripts. The RMC also stated fhat because the
Commission was unable to reach a conclusion with regard to this question under the early
consideratinn poiicy, RMC requests tiat the finding be removed from the Interim Audit
Report and that the discussion be moved to an Additional Issues section. Given RMC’s
objection m the finding, RMC taek no gation with respect tn tiva Audit staff’s
recammendations. (Fot mare detail, ace p. 12.)



Part IV
Findings and Recommendations

| Finding 1, Misstatement of Financial Activity

Summary
During audit fieldwork, a comparison of RMC’s reported financial activity with its bank
records revealed misstatements for 2007 and 2008. For 2007, RMC understated reported
receipts and ending cash-on-hand by $23,940 and $16,750, respegisvgly. For 2008, RMC
understated reparted disbursements by $9,889 amt ending cagl@bn-hand by $6,625. In
respanse tn the Interim Audit Repart, RMC indicated thet i d with the Audit staff
conclusion and would fite amended disclosure reports t

date, no amendments have been filed.

Legal Standard ,

Contents of Reports. Each report must disc

o The amount of cash-on-hand at the beginning

e The total amount of receipts for th i

¢ The total amount of disbursement
and

He reporting eri
for the calendar year;

records forlCHRAULE ] . The following charts outline the discrepancies 5
for begifir ing cash balu§ s, disbursements and ending cash balances for each
yean i the reasons for the misstatements
2007 Actt
Reported Bank Records | Discrepancy
Opening Cash Bgfance $11,070 $9,161 $1,909
@ January 1, 2007 Overstated
Receipts $481,887 $505,827 $23,940
Understated
Disbursements $474,68% $479,970 $5,281
Understated .
Ending Cash Bajance $18,268 $35,018 $16,750 !
@ December 31, 2007 Understated f




The understatement of receipts resulted from the following:

o Receipts deposited te opemating aceeunt not reported $ 22,208
» Unexplained difference 1,732
Understatement ef Receipts $23,940

The $16,750 understatement of the ending cash-on-hand resulted from the misstatements
described above, as well as discrepancies in opening cash-on-hand and disbursements.

2008 Activity

Reported Bank Refbrds ‘| Discrepancy

Opening Cash Balance $18,268 $16,750
@ January 1, 2008 Understated
Receipts $179,084 $236
Overstated

Disbursements $188,794 4& $9,889
Serstated

Ending Cash Balance ' $8,558 ¥ 86,625
@ December 31, 2008 Understated

The understatement of disbursements

e Distursemcnts not reported $ 15,563
Fundraising fee paid in 2009, re (5,000)
(826)

152

3 9,889

The Interim Audit B@pagfrecommended that RMC:
e amend its reptts to correct the misstatements noted above; and
e amend its most recently filed report to correct the cash-on-hand balance with an
explanation that the change resuited from a prior period audit adjustment.
Further, the Audit staff recommended that RMC reconcile the cash balance of its
most recent report to identify any subscquent discrepancies that may affect the
adjustment recommended by the Audit staff,

C. Committee Response to Interim Audit Report
In its response to the Interim Audit Report, RMC stated that it agreed with the auditors’
conclusions regarding the misstatement of financial activity and would comply with the



Audit staff’s recommendation to amend its disclosure reports. To date, RMC has not
filed any amendments,

| Finding 2. Extension of Credit by a Commercial Vendor

Summary

During audit fieldwork, the Audit staff initially identified one limited liability company
that may have extended credit to RMC outside of its normal course of business by
allowmg invoites to remain outstandmg for a considerable lengthasf nme ‘This vendor

servires readered, thereby making an apparent excessive in ontribution of
$1,650,327 ($1,655,327 - $5,000 = $1,650,327). In t

business.

Legal Standard

#deral elections. Such a contribution will be considered as
ership and governed by the rules pertaining to partnerships
clection limit of $5,000. The contribution is considered a
contribution from a e individual if the LLC is a single-member LL.C that has not
chosen to be treated ds a corporation under Internal Revenue Service rules. 11 CFR

§110.1(b)(1) and (g)(2) and (4).

and thus subject to

C. Befinitfon of Comsnercial Vendor. A commercial vendor is airy person who
provides ‘goeds or services to a candidate ur political committee and whose ugual and
normal busiress involves the sale, rental, lease or pravision of thoae goods ar servioes.
11 CFR §116.1(c).

D. Extension of Credit by Commercial Vendor. A commercial vendor, whether or not
it is a corporation, may extend credit to a candidate or political committee provided that:




e The credit is extended in the vendor’s ordinary course of business (see below);
and

e The terms of the credit are similar to the terms the vendor observes when
extentling a similar amount of eredit to a nonpalitical client of similar risk and
size of obligation. 11 CFR §116.3(a) and (b).

E. Definition of Ordinary Course of Business. In determining whether credit was
extended in the ordinary course of business, the Commission will consider whether:
e The commercial vendor followed its established procedures and its past practice
in approving the extension of credit; g

A. Facts
During audit f ldwork.
IC o normal course of busmess by allowing
invoice in O ing%@ha considerable length of time?. The terms of the

con Political Advertising (PA), states, “the client
shall an tingency fee stated on Political Advertising’«
invoice to ¥ ntributions that are actually received by Client as a result of
the program fands g& eralcd asa result of the Progmam are less than the

obligated ta the ext® Sthe proceeds received from the program.”

On August 20, 2007, RMC entered into a contract for fundraising services with PA.
From August 13, 2007 through Decemnber 31, 2008, PA invoiced RMC $2,223,370 for
fundraising services such as telephone calls and the printing and mailing of follow-up
letters. RMC paid $568,043 of the total invoiced. Ao of December 31, 2008, the Audit
staff calculated the outstanding balance owed by RMC to be $1,655,327. Based upon its
understanding of the terms of the countraat, RMC anly reported amounts paid against
invoices. RMC did not consider the majority of the outstanding amounts reportable as

2 PA is a division of Political Call Center, LLC, an Arizona limited-liability company which files it taxes
as a periership.




debt owed because the terms of the contract state that RMC was responsible only up to
the amounts raised by the funcraising service’. During fieldwork, RMC provided no
evidence that this vendor made commercially reasonable attempts to collect this debt.
Therefore, during fieldwork, the Audit staff questioned whether $1,650,327 ($1,655,327 -
$5,000 = $1,650,327) should be considered an excessive in-kind contribution. This
matter was discussed with the RMC representatives during fieldwork and the Audit staff
requested further information.

B. Early Commission Consideration of Legal Questions
Pursuant to the Commission Policy Statement Establishing a Pilot Program (July 20,
2010), RMC filed a Request for Early Connnission Consideratigg#®, egal Questions
(Request). In its Request, RMC asked the Commissian too whethar the terros of

; jon and reportable debt.

term “debt.” Based on Adv:sory Opinion$; i pg held that
State law governs whether an alleged debt it? ot xists, what the amount of the
debt is and which persons or ¢ Ble for paying a debt,” RMC

wrote. As sach, RMC comendgeiiths 5 debt to report until the
termimation of the contract tie 5

at it was substantially different
than the cor Specifically, according to RMC, the
inf kessince it provided that if sufficient

ain that RMC and PA neade the coniract in the ordinary
that this type of contract is a fairly standard contract in the

3 RMC reported debt of $279,564 to PA and filed Schedules D for this amount from the 2007 Year-End
report through the 2008 Year-End report. The 2009 April Quarterly report did not include an outstanding
debt balance owed to PA. RMC did not provide documentation to explain how this debt was calculated or
why it was not reported after 2008.

* The Commission has specifically addressed "no-risk" or "limited risk" fundraising agreements like the
one at issue here in enforcement matters and advisory opinions throughout the years. The Commission has
consistently applied 11 C.F.R. §§ 100.55 and 116.3 (or their regulatory predecessors) to determine whether
such arrangements were extensions of credit that resulted in in-kind contributions.




The Office of General Counsel (OGC) considered RMC’s position and in its
memorandum to the Cammission® concluded that the centract at issue ia a “no-risk” at
“limited risk” contract that may resuit in in-kind eontributions to RMC from PA. OGC
also enncluded that fees and expenses resulting from such a contract are reportable as
debts. However, OGC notes that there is little information at this time ahout the presence

or absence of the safeguards that the Commission has identified in relevant enforcement .

matters or advisory opinions and that RMC may yet be able to demonstrate that the
contract did not result in any in-kind contribution.

The Commission did not resolve or provide guidance on how to p.
Therefore, pursuant to the Commrssnon s pollcy on early cons1 :

pe eed with this matter.
trog of legal questions,

C. Irteriin Audif Repart & Audit Divisian Recem
The Audit staff discussed this issue with RMC repr

e RMC should provide docume: »
demmonstrate that tire credit exte aigdrse of PA’s business
and did not represent an excess o]
provided was to include examnples oieggiiical customers and clients of
similar size - i e provided and similar billing

ferim Audit Report staff requested that

e, presence of safeguards such as billing

D. Comnf Audit Report
In response i it Report, RMC provided an affidavit from the president of

extended was in the fiormal course of PA’s business and did not represent an excessive
in-kind contribution by P!

5 See Request for Early Commission Consideration of Legal Questions Arising in the Audit of
Rightmarch.com PAC, Inc. (LRA 842) Memorandum to the Commission dated March 14, 2011, p. 2.

¢ Safeguards proposed by the Commission have included requiring advance deposits by a committee to
reimburse vendors for potential shortfalls, limiting the term of the contract, or allowing vendors to
terminate the contract early and demand full payment as a result of poor fundraising performance.
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Profitability

RMC stated that the agreement with PA was a bona fide commercial transaction
undertaken consistant with Commission precedent. Acccrding io RMC’s
respouse, the contract ta date has generated $1,650,429 in total revenue and a cash
profit of $57,074 for PA. In addition, the affidavit stated that the fundraising
program on behalf of RMC also generated 35,089 donor names, 37,845
unfulfilled pledge names and 243,025 survey responder names through December
31, 2010. These names are the property of PA and may be used by PA without
restriction in the futare. Based upon past figures used by the Commission for
calculating the value of such lists, PA estimated a consegiiti¥e, commercial value
($.10/ngme) af such xames to be $31,596, aithongh el for RMC stated that
the actual value is likely much higher &nd the estipg orces the agreement’s
profitability to date. @

Conformity
The affidavit filed by PA’s president st
fundraising services to RMC on the same ,
to its other political and non-political clients, 1t
organizations tha? ultimately gho:

any special discounts or finum
clierits.

services. PA did not give
that it did not offer te wther

Counsel for RMC als mi ting contracts from different
vendors, many g in si

Security
PA’s agreement
fron

parate third-party escrow agent to disburse all of the
ceeds that were generated. Both agents were contractually

3y bound to administer the funds in accordance with the

ms of this contract. RMC had no power to withhold payment or
ver the amount due. The lockbox mechanisms guaranteed that
PA received timely and full payment of all amounts due and owed under
the contract.

2. Ownership of Intellectual Developed Duripg the Fumiiraisin
Campaign
As mentianed earlier, the fitadraising program an behalf af RMC also
genevated 35,089 donors’ names, 37,845 unfulfilled pledge names, and
243,025 survey responder names through December 31, 2010 that are the
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property of PA and may be used by PA without restriction in the future.
PA placed a canservative value on this property of $31,596.

3. Use of Test Calls
Another safeguard that PA had in place was the use of test calls to help

estimate the financial returns from the fundraising program. The affidavit
stated that the initial returns were positive and indicated that the
fundraising program would be profitable. If the calls had not shown
positive results, PA could have¢ terminated the fundraising program
immediately, pursuant to the RMC confract.

4. The Abili
Time

Counrel for RMC stated that PA was ab

of the telemarketmg program, to mo pifoRthe

5.
always responsible for p )
materials that wera used if§ fundraising program. If
pfidraising success was to
y mail, RMC would have
r the terms of the contract
RMC further explain hthosf ¥ ekly statements from PA were not

issible extension of credit to RMC. RMC
nts may have been misleading since there was an
However, according to RMC, the amounts listed
,327 represented thn maximumn passible amaunts

ap ting program, up to the fee cap figure of $2.50 per call. RMC
payments in full to PA for all services.

generated by the
believes it made timeg

The Audit staff reviewed the documentation provided in response to the Interim Audit
Report. Although contracts from similar vendors were provided, PA did not provide for
this review any additional contracts thut it had with its other clientele; rather, RMC
provided nn affidavii frmn the presirieni of PA atirsting tn this. As suwh, the Audit staff
cannot confirm that PA’s contract with RMC was offered on the same terms as other PA
clients, either political or nor-paiitical. Tha contracts provided are similar to PA’s
agreement with RMC and appear to demonstrate, in differing degrees, no risk or limited
risk conditions. In addition, PA’s ability to terminate the agreement with one-day notice
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and its requirement that the client maintain in place the collection facilities so that all
praceeds geiterated as a 1esuit of PA’s services during the term of this agreement, and far
a periad of 18Q days after termination, appear tn meet some of the necessary safeguards
mentioned by the Commission. Because af this, it does appear that these types of
contracts may be fairly standard in the industry. Based on the documentation provided, it
appears that PA may have extended credit in the ordinary course of business and thus did
not contribute an excessive in-kind contribution.

Based on the additional inlbrmation provided in response to the Interim Audit Report,

RMC demonstrated that PA extended credit in the ordinary course,of business and thus

The Commissinn

f drgangemdgBuas exiensions of
credit by vendors (See MUR 5635- (‘onserwmve =i : a type of debt.
Commission regulatlons do not base the reporting®’ debts and obllgan ‘f on the amount

approprlate reporting periods. At the temmatlon ofiN ontract RMC may scek to
y ' for debt termination.

Finding 3. Failure to Rile Prsperly Disclsna J
Independent Ex

Summary

During audxt ﬁeldwor dependent expenditures and noted the

or up to $139,067; and
se {ndependent expenditures totaling $2,172,135

endent Expenditures) and $1,892,571 as reportable
ebts and Obligations).

staff’s interpretation e fundraising scripts. The RMC also stated that because the
Commission was undble to reach a conclusion with regard to this question under the early
consideration policy, RMC requests that the finding bc removed from the Interim Audit
Report and that the discussion be moved to an Additional Issues section. Given RMC's
objection to the finding, RMC took no action with respect to the Audit staff’s
recammenciations.

Legal Qtandard
A. Definition of Independent Expenditures. The term “independent expenditure”
means expenditure by a person for a communication expressly advocating the election or
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defeat of a clearly identified candidate that is not made in coordination with any
candidate or authorized eommittee or agent of a candidate. 11 CFR §100.16.

B. Disclosure Requirements — General Guidelines. An independent expenditure shall
be reported on Schedule E if, when added to other independent expenditures made to the
same payee during the same calendar year, it exceeds $200. Independent expenditures
made (i.c., publicly disseminated) prior to payment should be disclosed as “memo”
entries on Schedule E and as a reportable debt on Schedule D. Independent expenditures
of $200 or less do not need to be itemized, though the committee must report the total of
those expenditures un line (b) on Schedule E. 11 CFR §§104.3(b )(vu), 104.4(a) and
104.11. j

C. Last-Minute Independent Expenditure Reports @ Notices). Any
independent expenditures aggregating $1,000 or more y given election,
and made after the 20" day but more than 24 haurs } e th ection must be
reported and the report must be received by the Cgr H
expenditure is made. A 24-hour notice is requif
expenditures aggregate $1,000 or more. The date 1\
disseminated serves as the date that the cormmittee determime wi ether the
total ameurxt of independent expend i gate, reached or exceeded the
threshudd reporting ameunt of $1,000. 104.5(g)(2).

D. Last-Minute Independest ExgendiZy 8-kiqdr Notices). Any
independant expenditure egati ‘ pfespect to any given election,
at any time during a ca]gHt4g cluding tit 20th day before an election,

must be disclosed

xpendltures aggregate $10,000 or more.
The notices must bt _

thin 48 hours after the expenditure is

experiditures, totaling $563,277, on Schedule E. These
aising phone calls and follow-up letters and were disclosed
ary Clinton, Hillary Clinton and Barack Obama, or Barack
Obama. The Aud i¥eviewed these expenditures to determine whether they were
properly reported on pthedule E. It should be noted that RMC did file 24/48-hour
notices, but the notifes were filed based on payment date rather than the date of
dissemination. As a result, the notices did not cover amounts invoiced past September
2007. A review of the phone scripts,’ follow-up letters and invoices for these
independent expenditures revealed the following:

as being in opp

7 Four scripts were used. Of these, three contained express advocacy. The fourth contained no express
advocacy (generic) and per RMC was used after the 2008 General Election.
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¢ RMC did not file 24/48-hour notices for independent expenditures amounting to
as much as §139,067 for the perind December 24, 2()7 through November 3,
2008; and

e RMC reported independent expenditures when the invoices were paid, either in
part or in full. Howevear, RMC made most of these payments weeks or months
after the dissemination or phone-call dates. For expenditures totaling $2,172,135,
RMC should have disclosed independent expenditures as memo entries on
Schedule E, filed with reports covermg the dates when the materials were
disseminated, and reported $1,892,571% in correspondmg on Schedule D.

B. Early Coramisaten Cansidanasion of Legal Questions 4 «
In its Request, RMC asked the Commission to consider wisth®
fundraising program, whigh ldentlﬁed one or more federat

se of the con act is for PA
ephone and follow-up mail to

office, provide potiticel infermation aady
domor aoquxsmon and/or danor mnewal

sic] Obama; and

Clinton

o Ask the liste r to tell their friends to oppose Hillary Clinton and Barak [sic)
Obama.

¥ This amount differs because RMC did acknowledge debt of $279,564 and filed Schedule D for this
amount from the 2007 Year-End report until the 2008 Year-End report (32,172,135 - $279,564 =
$1,892,571). As stated in footnote 3, RMC stopped reporting this debt balance starting with the 2009 April
Quarterly report. RMC did not provide the Audit staff with documentation to explain how this debt was
calculated and why it was excluded from disclosure reports in 2009.
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Counsel for RMC further explained that the scripts do not:
e mention any candidacy, party affiliation, public office, voting or any election;
e refer to anyone's character or fitness to hold office;
* run in close proximity to any election or were targeted to any particular state;’

e make any coiparison between candidates; or

e repeat any candidate's slognns or mussages.

Counsel for RMC also explained that these scripts ware fugy
raise money by touching on hot-button political issues ang’
of the issues prominant officeholders were taking.

g scripts designed to
p listeners which side

In closing, Counsel for RMC said that RMC ~
expenses as independent expenditures witho i . pound the
problem, RMC was inconsistent with the classificaty 1 f
operating expenses or independent expenditures.

concluded that to the axtent shat these sofigi cated the election or
defeat of a clearly identified candidate, emn as independent
expenditures and file app; srorandum noted that the three

schedules to RMGitEnregeéhtatives. Concerning the reporting of 24/48-hour notices,
Counsel for RMC stayed that these independent expenditures were intended for the
general election and-fot for the primary elections. Thus, RMC representatives contended
that these notices were not necessary.

The Interim Audit Report recommendad that RMC take the followiug action:

® Counsel for RMC pointed out that, according to RMC’s calculations, 93% of the calling scripts were
used in 2007, a non-election year.

1 See Reqnest for Early Commission Cansideration of Legal Questions Arising in the Audit of
Rightmarch.com PAC, Inc. (LRA 842) Memorandum to the Commission dated March 14, 2011, page 10.
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¢ Provide any documentary evidence that would demonstrate that these
disbursements were not independent expenditores and tharefore did not requin:
24/48-hour notices;

¢ Submit and implemuns revised procedures for reporting independent expenditures,
as well as for tracking dissemination dates for such expenditures to allow for
timely filing of 24/48-hour reporting notices; and

e Amend its reports to disclose independent expenditures properly as “memo”
entries on Schedule E and report corresponding debt on Schedule D.

D. Commiitee Response o Interim Autiit Repoet ;
In its response to the Interim Audit Report, RMC noted that it hgi*isputed the Audit
staff’s interpretaticn of the fsmtraising seripts during andit figlwork and at the exit

conference. Also, because the Commission was unable tgg :

finding of the Commission. Rather, RMC requeste Jeftiat thi ing emoved from the
Interim Audit Report and moved to an Additiona}s report
approved by the Commission. Given RMC'’s ghie ‘ alie
taken with respect to the Audit staff’s recommendaji
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SUBJECT: Draft Final Audit Report on Rightmarch.com PAC, Inc. (LRA 842)
L INTRODUCTION

The Office of General Counsel (“OGC”) has reviewed the proposed Draft Final Audit
Report (“DFAR™) on Rightmarch.com PAC, Inc. (“Rightmarch™), as well as the responses to the
Interim Audit Report (“IAR”) submitted by Rightmarch and Political Call Center, LLC. We
generally concur with the Audit Division’s findings in the DFAR. In this memorandum,
however, we specifically address the extension of credit by a commercial vendor discussed in
Finding 2, and the failure to file notices and properly disclose independent expenditures
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discussed in Finding 3. If you have any questions, please contact Margaret J. Forman, the
attarney assigned to this audit.

IL BACKGROUND

On February 3, 2011, Rightmarch requested, and the Commission granted, a Request for
Early Review of Legal Questions by the Commission, pursuant to the Policy Statement
Establishing a Pilot Pregram for Requesting Consideration of Legal Quostions by the
Commission, 75 Fed. Reg. 42,088 (Juiy 20, 2010).! On February 16, 2011, Riphtmarch
submitted a supplemental Request for Considrration of Legal Quontions by thie Cammission
(“Rightmarch Suppl. Req.”). We submitted a memerandam to the Camamission, dated Mareh 14,
2011, in response to this request, which provided legal analysis of two issues: (1) whether the
“ever-changing weekly contingency fees” invoiced by Rightmarch’s vendor, Political
Advertising, resulted in in-kind contributions and were required to be reported as debts; and (2)
whether fundraising communications were independent expenditures. In our analysis of the first
issue, we concluded that the fees may have resulted in in-kind contributions, and were reportable
debts. We also stated, however, that we needed additional information from Rightmarch to assist
the Commiission in resolving this issuc. Our analysis of the second issuo conuluded that the
fundraising cobununicsiions constitilied express igdvocacy pursaont to 11 C.F.R. § 100.22(a) and
waere, therefore, indepenident expenditures. The Cammiissiim, oftar cansidering the legal
questions, was uaable to reach an agrcement and issue a regponse. Pursuant to Commission
direction, Rightmarch received a copy of awr memorandum in response to theizr request.
Although our memorandum stated that we need additional information from Rightmarch to assist
the Commission in resolving these issues, Rightmarch submitted no additional information in
response to the memorandum. Accordingly, the Audit Division proceeded by including these
issues as findings in the IAR, which was approved by the Commission on October 25, 20t 1. See
Policy Statement Regarding a Program for Requesting Consideration of Legal Questions by the
Camunission, 76 Fed. Reg 45,708, 45,799 (Aug. 1, 2011). Rightmarch and Political Call Centor,
LLC boih submitted responses tn the IAR.

I, ANALYSIS
A. Extension of Credit by a Commercial Vendor (Finding 2)
1. Introduction
Rightmarch, a non-connected political committee, entered into a five year fundraising
telemarketing contract with Politieal Advertising, a division of Political Call Center LLC, on

August 20, 2007. Submission of Political Call Center, LLC in Response to the Interim Audit
Report Concerning Rightmarch.com PAC, Inc. at Ex. C (Dec. 12, 2011) (“Political Call Center’s

! The pilot program was in place during the period in which Rightmarch requested consideration of legal
questions by the Commission. The Commission subsequently replaced this Pilot Program with a Policy.Statement
Regarding a Program for Requesting Consideratien of Legal Questions by the Corarsission, 76 Fed. Reg, 45,798-99
(Aug. 1,2011).
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Resp.”). Pursuant to the terms of the contract, Political Advertising charges Rightmarch a “flat
contingency fee” of $2.50 per completed call, plus actuel costs of associated activity such as
sending a response card or accessing a call list. Id. at Ex. C § 5.2. However, depending on
developments over the course of the contract, Rightmarch may never be liable for this “flat
contingency fee.”

Under the contract, Rightmarch is guaranteed a minimum of five percent of the gross
proceeds of the fundraising activity. /d. at Ex. C § 6.2. Moreover, Rightmarch is only obligated
to pay the “flat cuntingeacy fee" to tin: extent that Poiitical Adveriiaing renaives funds in
responge to its fundraising efforts. /d. at Ex. C § 4.3-.4. If Political Advertising’s fundraising
effarts are nat sufficient to cover a particular week’s fees and expenses, Rightmarch stiil receives
five percent of the grass fundraising proceeds, and the remaining praeeeds go towards paying off
the total amount of outstanding fees and expenses without requiring Rightmarch to pay the
remaining balance from its own funds. /d.

Pursuant to the terms of the contract, Political Advertising provides Rightmarch with a i
weekly “Statement of Contingency Fees (INVOICE)” showing the fees and expenses and “flat ;
contingency fees" for its services that week, and the accumulated net balance of fees and i
expenses and “flat coniingenay fees” not covcreit by the proneeds of the feadraising project 10
date. /d. at Ex. T Y 5.2. Howevor, Rigbtmanch can never be liable for any of the “fiat
contingency fees” unluss it terminates the contract priar to its 2012 expiratian date, in which case
it hecomes immediately liable for the full amount of fees and expenses accumulated to date, /d.
at Ex. C 9§ 7.4. The contract itself refers to this arrangement as a “No Risk Guarantee.” /d. at Ex.

Ccys.

The IAR included a finding that, as a result of this contract, Rightmarch had an
outstanding debt to Political Advertising in the amount of $1,524,657.35 at the conclusion of the
audit period. Rightmarch reported only a small portion of this amount as outstanding debt for
this period.? The IAR also included a finding that this arrangement may have resulted in in-kind
contributions tn Rightmarsh from Political Advartising.

In response to the JAR, Rightmarch argues that the Audit Division has misunderstood the
terms of the contract and the weekly statements provided ta Rightmarch by Political Advertising.
Rightmarch argues that Political Advertising never extended any credit to Rightmarch, and that
the weekly statements were prepared by a third-party escrow company using a standard format
designed for real estate transactions, which caused the statements to include a “Principal
Balance” even though this amount reflected the “maximuin possible amount thai [Political
Advertising] oould have reccivid from Rightimaren if the fundraising progrom had exceeded
expectatioms.” Stubmiwsion of Riglitmarchicnm PAC, Inc. in Response tc the inturim Audit
Repart on Rightmarch.eom PAC, Inc. at 3-4 (Dac. 3, 2011) (*Rightmareh’s Resp.”).

? The Audit Division does not know why Rightmarch elected to report only a small portion of the
outstanding fees and expenses. Rightmarch stopped reporting any of this amount as.debt in 2009. Rightmarch
reported the fundmising proceeds as cumiribution receipts and the amount of proceeds that Political Advertising
applied v its outstanding fees and axpense as expendifiees to third-party venders,
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Rightmarch contends that the weekly statements were not “invoices” because they “did not
represent a debt that was due and owing” and that Political Advertising was paid in-full and on-
time each week in accordance with the contract. /d. at 4.

In a separate response to the IAR, Political Cali Center has provided an affidavit from its
president attesting that Political Advertising offered its telemarketing fundraising services to
Rightmarch on the same general terms that were offered to Political Advertising’s other political
and non-political ¢lisnts, and that no spevial discounts or financidl incentivas were offered tn
Righimarch that were not offired te other clieets. Political Cali Center’s Resp. at Ex. 3. In
additien, Political Call Center has provided 32 telamnarketing oantracts fram other fundraising
vendoia with political and nonrpoliticd clients that it claims establish that the contract
confarmed with “the usual and norma! practice in Political Advertising’s industry.” /d. at 11,
Exs. D-FF. Political Call Center argues that the $2.50 “flat contingency fee” was, in fact, a
“contingency fee cap” or “fee cap provision” that represented the maximum amount Rightmarch
could be charged for fundraising services, and the weekly statements did not represent a debt that
was due and owing. /d. at 3. Political Call Center also states that it made a profit on the
contract, and that the contract was entered into in the ordinary course of business and did not
result in an in-kind contribution. /d. at 6. Political Call Center notes that tho contract inaluden o
“lock-box” provision that requires a tilind-perty encrow eempy o niceive and dishuise all the
fundraising proeeeds; ellows Political Advartising tn retaia intellentual property rights to the
materials that were developed, including oailing lista that it estimates to have a fair-markst value
of at least $31,595; permits Political Advertising to make test-calls before moving forward with a
full-scale fundraising program and monitor the telemarketing program's success in real-time; and
requires Rightmarch to pay the costs of the paper, envelopes, and “other materials that were used
in connection with Political Advertising's fundraising program™ regardless of whether the
program generates any revenues. /d. at 12-16.

2. Contributions, Extensions of Credit, and “No Riik” Contracts

The Act defines & consribition as “any gift, subscription, loan, advance, or deposit of
money or anything of value made by any person for the purpose of influencing any election for
Federal office.” 2 U.S.C. § 431(8)(A)(i). Under the Commission’s regulations, the term
“anything of value” includes all in-kind contributions, and unless specifically exempted, the
provision of goods and services for no charge or at a charge that is less than the usual and normal
charge. 11 C.F.R, § 100.52(d)(1).

An extension of credit to a political conemittee by a nommercial vendor is a eomiribution
unless tha credit is extendcd in the unlicary course nf bueincas and ai the same termis as
extensians ef eredit to nen-potitical debtors of similar risk and far an ebligatinn of similar size.
11 C.F.R. §§ 100.55, 116.3(b). Anextension of credit occurs when there is an agreement
between a creditor and a political committee that full payment is not due until after the creditor
provides goods or services to the political cammittee, 11 C.F.R, § 116.1(e)(1). In determining
whether an extension of credit was in the ordinary course of business, the Commission considers
whether the vendor followed established procedures and past practices, whether the vendor
received prompt payment in full for previous extensions of credit, and whether the extension of
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credit conformed to the usual and normal practice in the industry. 11 C.F.R. § 116.3(c). Ifa
vendor axteads credit and fails to make a8 commercially reasonable attempt ta obtain repayment,
a contribution will result. 11 C.F.R. §§ 100.55, 116.4(bX2).

When addressing fundraising programs that compensate vendors using fundraising
proceeds, the Commission has expressed concern that “regardless of the degree of success of the
effort to raise funds, the committce would retain contribution prasceds while giving up little, or
the comnittee would asswine little to no risk with the vendor bearing all, or nearly all, the risk.”
Advisvry Opinion 1991-18 (New York State Democratic Commitree). “No-risk” or “iimited
risk™ cositracts similac to the one at issue here may result in in-kind contributions from vendars in
two ways. First, tbey may result in a vendor rendering services for the committee for essentially
no charge, or for what at the end of a series of transactions will wind up being less than the usnal
and customary charge. See 11 C.F.R. § 100.52(d)(1). Second, because these arrangements
almost by definition involve the provision of services by the vendor before payment is received,
they involve extensions of credit, and must meet all of the requirements set forth in the
regulations for extensions of credit not to be contributions. See 11 C.F.R. §§ 100.55, 116.3-.4.

The Commissibn has consistently applied its rggulations to determine whethor such
arrangements resulted in ta-kind contributions. See, e.g., MUR 5635 (Conservative Leadership
PAC) (addressing a “‘no risk” fundraising contract where the committee was not responsible for
the costs of fundraising in excess of the maney raised); Advisory Opinion 1991-18 (addresaing a
“limited risk” fundraising contract where the committee’s full payment of the vendor’s
commissions was tied to the prospect that the fundraising would pay for itself cver several
years); Advisory Opinion 1979-36 (Committee for Fauntroy) (addressing a “limited risk”
fundraising contract where the committee was only required to pay three-fourths of the total
amount of contributions received irrespective of the actual amount of fees and expenses).’ In
doing so, the Commission has required committees to have safeguards in place to ensure that
comnnittees iit fact pay for the costs of the fundraising programs., See MUR 5635; Advisory
Opirtion 1991-18; Advisory Opinioa 1979-36. Specifically, the Camnmission has foeiesed on
whether a committee would receive anything of value witheut timely mud proper campensetion
first being paid to the fundraising firm and any third-party vendors. See MUR 5635; Advisary
Opinion 1991-18; Advisory Opinion 1979-36. Safeguards propased by the Cammission have
included requiring advance deposits by a committee to reimburse vendors for potential shortfalls,
limiting the term of the contract, or allowing vendors to terminate the contract early and demand
full payment as a result of poor fundraising performance. See MUR 5635; Advisory Opinion
1991-18; Advisory Opinion 1979-36.

3 The Commission also has addressed contracts and dealings in contexts other than fundraising in which
committees assumed 0o risk or limited risk. See, e.g., MURs 5069 and 5132 {Comitc Acevedo Vila Comisionade
2000) (determining that no contgilinnion resulted when a Puerto Rico advertising agency bought television time on
behalf of a candidate without first receiving payment based on evidence of common industry practice in Puerto
Rico); MUR 4742 (Juan Vargas for Congress) (finding a reportable extension of credit, but no contribution,
resulting from a “deferred compensation” contract with a candidate's general consultant where the consultant’s
retainer was only to be paid if the vendor and the committee agreed that the committee could afford to pay it without
harm to campaign’s viability).
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For example, in MUR 5635, the committee entered into a *‘no risk” contract with a
fundraising firm. The asrangement provided that the cammittee weuld be responsible for the
costs of fundraising only up to the amount of funds raised. The fundraising program was not
sufficient to cover the vendors' expenses, and the fundraising firm made several disbursements
to the committee before the vendors’ expenses were fully paid. Accordingly, the Commission
concluded that this arrangement resulted in contributions from the fundraising {irm because the
arrangement was not in the ordinary course of business given the size of the disbursements and
short-term nature of the program, and even if it was, the fundraising firm had forgiven the debt,
resolting ia a aentributioa uader 11 C.F.R. § 100.55(d)(1). See Genoral Counsel’s Repart #2,
MUR 5635, at 5-6.

Likewise, in Advisory Opinion 1991-18, the committee proposed entering into a
“Prospecting Program” where the costs of fundraising would be paid out of fundraising proceeds
and the committee would be responsible for the costs of fundraising only up to the amount of
funds raised. Moreover, under the first year of the program, the vendor would provide the
committee with net revenues even when the vendor had not yet been fully pald for an earlier
round of solieitations. Because of the “inlrerently speculative™ nature of the prospecting effort,
including the likelihcud that the vendor would not receive the full contraet prioe for more than
one year, tho Commission deiermined that it could not apmove the piremram “in the abscice of a
record by [the vendm] or similar companies of the impiementatian of a program of zimilar
structure and size in the erdinary conrse af business.” Alternatively, the Commission suggested
safeguards that would prevent the pragram from resulting in in-kind contributions, including
using short, defined periods of time in which the committee and the vendor would settle
accounts.

3. Amalysis: Political Advertising Extended Credit in Ordinary Course of
Busineys

The DFAR concludes that Political Advertising has demonstrated that it extended credit
in the ordinary course of business anui thus did not nrake an in-kind contribution to Rightmarch.
The DFAR also concludes that outstanding fees and expenses and “flat contingency fees” listed
on the weekly statements are debts subject to the reporting requirement of 11 C.F.R. § 104.11.
We agree for the reasons discussed below.

Here, similar to the fundraising programs in MUR 5635 and Advisory Opinion 1991-18,
the contract specifies that Rightmarch can never he liable for any of the “flat contingency fees”
unless it tertninates the contruct prior to its 2012 ¢xpiration dete. Indued, the contract itself refers
to thia provision as a “No Riek Guamniee.” Political Call Center’s Resp. at Ex, C§5. And
similar to the programs in MUR 5635 and Advisory Opinion 1991-18, the contract provides that
Rightmarch receives five percent of the gross fundraising profits regardless of whether Political
Advertising is paid in full for its services. Thus, the arrangemant here is similar to the “no risk”
contracts that the Commission found resulted in in-kind contributions in MUR 5635 and
Advisory Opinion 1991-18.
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A significant difference in this case, however, is that Rightmarch and Political
Advertising have provided the “record by [the vendor] or similar companies of the
implementation of a program of similar structure and size in the ordinary course of business” that
was missing in Advisory Opinion 1991-18. As noted above, Political Call Center has provided
an affidavit from its president attesting that Political Advertising offered its telemarketing
fundraising services to Rightmarch on the same general terms that were offered to Political
Advertising’s other political and non-pofitical clients, and that no special discounts or finaacial
incentives were offered to Riglitmarch that were not offerud to other cliems. See Political Cail
Center’s Rusp. at Ex. B 14 3-5. Potiticad Calt Cenier aiso haa provided 32 taiemarketing
contracts fram other funstraising vendors with political and non-palitieal clients that include
similar “no risk” fundraising agreements. Id. at 11, Exs. D-FF.

Moreover, based on Political Call Center’s submission, it appears that several other
clients were offered a percentage of the gross fundraising profits. Political Call Center asserts
that this provision is required by certain states when dealing with non-profit organizations, but it
cites no state laws to this effect.® See Political Call Center’s Resp. at Ex. B 973-4. The
important poiat, however, is that Pylitical Calt Center has provided documentation indiculing
that the provision of a percentage of gross fundraisiig profits tu non-profit «lionts is not unusual
in the telanarkating fundraising indastry. . at F1, Exs. D-FF.

The contract also appears ta have contained two important safsguards identified in the
Commission’s previous matters: Political Advertising was permitted to make test calls before
moving forward with a full-scale fundraising program, and had the ability to terminate the
arrangement in the event of early poor performance. It also was permitted to slow the rate of
fundraising or make other adjustments to ensure the program’s profitability based on its
monitoring of the program's performance. Political Call Center’s Resp. at 14-15, 18, Ex. B 6,
Ex. C 14 5.5, 7.2. Implementation of an initial test period was one of the safeguards that ied the
Comrission to approve the errangement in Advisory Opinion 1979-36, and was suggosted in
Advisory Dpirtions 1995-34, 1991-18, and 1990-14.

We believe there remains a girestion, howerver, as to whether Rightmarch has, in fact,
borne a sufficient amount of the cost or risk of the program to avoid receiving an in-kind
contribution. “With respect to the payment or non-payment of an extension of credit, the
Commission has made plain that in political committee fundraising, ‘none of the costs of the
program [may] be left unpaid by the Committee.’”” General Counsel’s Report #2, MUR 5635, at
8 (quoting Advisory Opinion 1990-14). As Political Call Center’s submission points out, the

¢ It appears that most states only require professional solicitation contracts to state the fundraiser's
compensation or the gross percentage that the organization will receive and do not specify a minimum amount. See,
e.g., Ariz. Code § 44-6554(E) (requiring a professional solicitation contract with charitable crgenizations to clearly
state the compensation pf the contracted fundraiser); Ind. Code § 23-7-8-2(d) (requiring profcssional solicitation
contracts with charitable organizations to specify the percentage of gross revenue that the organization will receive
or the terms on which a determination can be made about the gross revenue from the solicitation campaign that the
organization will receive, expressed as a fixed percentage of the gross revenue or a reasonable estimate of the
percentage of the gross revenue).



Memorandum to Patricia Carmona

Rightmarch.com PAC, Inc. (LRA 842)

Legal Comments on Proposed Draft Final Audit Repon
Pagc 80f 13

contract requires Rightmarch to pay the costs of the paper, envelopes, and “other materials that
were used in connection with Political Advertising’s fundraising program” regardless of whether
the program generates any revenues. Pelitical Call Center’s Resp. at 5, Ex. C. §5.2-.3. But this
does not appear to include other overhead costs, such as labor, that Political Advertising
presumably would pay from the $2.50 “flat contingency fee.” And while the contract permits
Political Advertising to retain the mailing lists generated as the result of the program, Political
Call Center’s respo:rse estimatos the fair-market value of the list to be $31,595.° /d. at 14, Ex. B
9 10. This amouin is considerably less than the $1,524,657.35 in fees and expenses and “Aat
contingeney fees” listad on the wenkly staiements ni the end of the andit period.

Neverthelcess, Politigal Call Center claims that the program resuleer in $1,650,429 in total
revenue and $57,073 in cash profit for Political Advertising between August 20, 2007 and
December 31, 2010.° Political Call Center’s Resp. at Ex. B{ 8. Assuming this is true, the
existence of profit indicates that costs of the program were ultimately paid by its revenues.

Accordingly, we concur with the Audit Division’s finding that Political Advertising has
demonstrated that it exteaded credit in the ordinury eourse of business end thus did not make an
in-kind contribution to Rightmarch,

4. Analyzis: Rightmarch Was Reguired ta Report Debt

Although Political Advertising has demonstrated that the contract did not result in in-kind
contributions to Rightmarch, $1,524,657.35 in fees and expenses and “flat contingency fees”
remained outstanding at the end of the audit period. Therefore, with respect to the debt reporting
question, we maintain that all $1,524,657.35 in fees and expenses and “flat contingency fees”
listed on the weekly statements are debts subject to the reporting requirements of 11 C.F.R.

§ 104.31. As discussed above, in analyzing whether these types cf arrangements result in in<kind
contributions, the Comuuission lns consistently treatet them as oxtensions of credit iy vendors.
See MURSs 5069 and 5132 (Canite Acevedo Vila Comisionado 2000) (finding a repartable
extensien of cradit, hut no contrihution, resulting from a “daferred conpensation” contract with a
candidate’s general consultint where the cousultant’s retainer was only to he paid if the vendor
and the committee agreed that the committee could afford to pay it without harm to campaign's
viability); see also MUR 5635; MUR 4742 (Juan Vargas for Congress); Advisory Opinion 1991-
18; Advisory Opinion 1979-36 (Committee for Fauntroy). Commission regulations treat
extensions of credit as a type of debt. See 11 C.F.R. §§ 100.52, 100.55, 116.3; Advisory Opinion
1991-18 (concluding that extensions of credit made by a vendor would result in debt). Political
committecs are required 10 continuously report all debis and obligations untii they are
extinguished. 11 C.F.R. § 104.11(a). Commission regulations do nat bage the reporting of debts

5 Political Call Certer relies on fhe formula articulated in MUR 5682 (Bachmann for Congress) to estimate
the commercial vahe of the 35,089 denor namas, 37,845 mfulfilled pledge names, and 243,025 survey responder
narnes that it claims have been generated by the program to date. [t has not, however, provided any documentaticn
to verify this claim.

® It is unclear whether this number reflects net or gross profit.
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and obligations on the amount that a committee will ultimately pay to a creditor, but rather on the
approximate amount or value of the debt at the time the report ia filed. See 11 C.F.R.

§ 104.11(b) (requiring committees to estimate the amount of a debt or obligation where the exact
amount is unknown and report that figure); 11 C.F.R. § 116.10 (requiring committees to report
debt even if it is disputed); 11 C.F.R. § 116.10(a) (permitting committees to note in their reports
that the disclosure of debt does not constitute an admission of liability or a waiver of any claims
the committee may have against the creditor); see also Advisory Opinion 1999-38 (Calvert for
Congress) (noting that a committee was correct in roporting disputed debts even where the
vendors no longer existed or were legally barred from ouilecting that debt).

B. Failure to Fila Natices and Properly Disclbse Independent Expemlitures
(Finding 3)

Our March 14, 20! 1 memorandum analyzed the recommended finding on the failure to
file notices and the proper disclosure of independent expenditures. We analyze the independent
expenditures again below. Additionally, we concur with the Audit staff’s finding in the
Proposed Report, bat address Rightrnarch’s response to the IAR.

1. Fundraising Communications as Independext Expenditures

In its Request for Early Review of Legal Questions by the Commission, Rightmarch
asked whether the expenses for fundraising solicitations must also be reported as independent
expenditures. We concluded that, to the extent these solicitations expressly advocated the
election or defeat of a clearly identified candidate, they must be reported as independent
expenditures. See2 U.S.C. § 434(b)(4)(H)(iii); 11 C.F.R. § 104.4(a). We further concluded that
appropriate 24/48-hour notices must be disclosed as required. See 2 U.8.C. § 434(g);

11 C.F.R. §§ 104.4(b){2), 104.4(c).

Righamdrch submitted to the Audit Divisiun four scripts that were developed for use by
Political Advertising in telemarketing phone aalls.” After an introduction, screening questions
ask whether the listener cossiders illegal immigration a serious problem. Rightmarch Suppl.
Req. at Ex, C-F. Calls to those who did not were terminated. Those who did heard additional
content. In one of the scripts, the additional content contains no language advocating the
election or defeat of any candidate; it is therefore not reportable as an independent expenditure.
Id. at Ex. F. Three of the four scripts contain language advocating the defeat of Hillary Clinton,
Barack Obama, or both Hillary Clinton and Barack Obamia. /d. at EX. C-E. Specifically, the
other scripts state “we’re working o defeat politicians like [Barack Obama/Hillary

! Rightmarch provided the scripts and the contract to the Audit Division early in the audit process;
however, citations to the contract will be to the materials submitved by Political Call Center in its response to the
IAR, nonsistent with othar citations in this memaoramdum,

The contract between Political Advertising and Rightmarch specifies that “[a]ll written materials, including
scripts, fulfillment packages, cmails and websites shall either be created by the CLIENT [Rightmarch], or be subject
to the CLIENT'S [Rightmarch's) final approval.” Political Call Center's Resp. at Ex. C. §4.1.
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Clinton/Barack Obama and Hillary Clinton], who support AMNESTY for illegal aliens!” as well
as “and please tell your friends to OPPOSE [Barack Obama/Hillary Clinton/Barack Ohama and
Hillary Clinton].” /d.

The communications in the three scripts at issue here are required to be reported as
independent expenditures because they expressly advocate the election or defeat of a clearly
identified candidate pursua:it to section 100.22{a). An independent expenditure i3 a non-
coordinated expenditure for a contnnication that expressly advoeates the election or defeat of a
claarly idemtified ocodidare.® 2 U.S.C. § 431(17); 11 C.F.R. § 100.16(a). A comuantication thut
“expreaaly advocates” includes language mich as “vote for the President,” “e-elect your
Congressman,” “'defeat,” ar ether words, which in context, can have no other reasonable
meaning than to urge the election or defeat of one or more clearly identified candidates.

11 C.F.R § 100.22(a); see Buckley v. Valeo, 424 U.S. 1, 44 n.52 (1976). Rightmarch’s
communications in the three scripts at issue are required to be reported as independent
expenditures because they include the word “defeat” followed by the name of the clearly
identified candidate: Hillary Clinton, Barack Obama, or both.? Rightmarch Suppl. Req. at Ex.
C-E.

Rightmarch argres that no matter tieir tent, the seripix 6o nat contain expreas
advocacy—and thus cannot be independent expenditures—because they are part of a fundraising
effort. Rightmarch contends that, in context, any communication whose principal message can
be distilled to a request for funds “may be reasonably interpreted as something other than an
unmistakable, unambiguous exhortation to vote far or against a candidate at an election.” See
Rightmarch Suppl. Req. at 8. Although Rightmarch does not include a citation, this sentence
applies the standard of 11 C.F.R. § 100.22(b).

Tho scripts tell listeners that “we dic working to defest politiciars tke Barack Obama”
and that they should “tell their friends to OPPOSE Hillary Clinton,” and the ase of the words
“defeat™ and “oppose,” in reference to a clearly identified candidate, turns the message of the
calls into simple express advocacy under 11 C.F.R. § 100.22(a). See id. at Ex. C-E. The
Commission has found tkat findraising solicitations containing express advocacy shauld be
reported as independent expenditures. In MUR 5809, the Christian Voter Project (“CVP”) failed
to file independent expenditure notices for the costs of fundraising letters that expressly
advocated the election/defeat of candidates. The Commission found reason to believe that
CVP’s fallure to file independent expenditure notices violated the Act, and accepted a
conciliation agreement with the committce based on that vielation. In MUR 5518 (Hawaii
Demacratic Party), a party comniunication contained at least threo messages: an invitation to
preoinct meatings, expreas advoctey of the dnfeat of a ciearrly identified Fuderal casdidate, and &
fundraising appeal. Tee Offioe of Generai Counrel conaluded the connmuninatian should have

$ We linve no informaticn that the communicatbna wera ceondinned with any uandidate.

? The contract between Political Advertising and Rightmarch identifies one of the purposes of the
agreement is to “advocate issues and/or the election and def®at of candidates for federal office.” Political Call
Center's Resp. at Ex. C§ 1.1.
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been reported either as an independent expenditure or as federal election activity, and
recommended reason to believe findings. The Commission rejected our recommendation, #0f on
the grounds that solicitations could not be independent expenditures but on the grounds that
invitations to precinct meetings permitted treatment as a federal/non-federal allocated
administrative expense under the exception to the definition of federat election activity for costs
of local political conventions, 2 U.S.C. § 431(20)(B)iii)). In particular, Commissioners von
Spakovsky and Weintraub stated in their Statement of Reasons that “had this invitatien been
mailed mure broatlly than it was, and in sufficient numbers to raise questions about whether it
was a bona fide ravitatian, or if it was really juat a finidraising or advocacy piece masaverading
as an invitation, this would be a different cuse.” MUR 5518 (Hawnii Demoeratic Party),
Statement af Reasons of Commissioners Hans A. von Spakovsky and Ellen L. Weintraub, at 3
(Feb. 23, 2007); ¢f. MURs 5511 and 5525 (Swift Roat Veterans for Truth) (fundraising
solicitations containing express advocacy were expenditures that counted towards arganization’s
threshold for political committee status).

Additionally, Rightmarch asserts that these communications do not contain express
advocacy under any meaning of sectien 100.22 because they do not “[m]ention any candidacy,
party affiliation, public office, voting or any election;/[r]efer to anyone’s character or fitness to
hold office;/[rJau in close proximity to any aleotinn or targeted to any particuiar stam;/[mluke
any comparisen hetween caniticates; or/[r]epeat any candidates’ alogans or miessages.”
Rightmarch Suppl. Req. at 8. Howevar, the three communications at issue herz fall aquarely
within the meaning of express advocacy pursuant to section 100.22(a). The three
communications specifically state that Rightmarch is “working to defeat politicians like Hillary
Clinton,” “working to defeat politicians like Barack Obama,” and “working to defeat politicians
like Hillary Clinton and Barack Obama.” /d. at Ex. C-E. Again, however, whatever may be the
utility of the presence or absence of these facts in analyzing the communication under section
108.22(b), r:o such analysis is necessary herc because the scripts contain express advocacy as
defired in section 100.22(a).

Rightinerch also esserts that 93 percnnt of these communicatians aecurred in 2007, the
year before the 2008 election. /d at 4, 8 n.5. Nothing in section 100.22(a) states that the
communication must occur in the same year as the election. A communication that expressly
advocates the election or defeat of a clearly identified candidate can be made in a year other than
an election year. In fact, both Hillary Clinton and Barack Obama were candidates during the
time that Rightmarch’s three scripts at issue here were used. Hillary Clinton filed her statement
of candidacy seeking the officc of President on January 22, 2007.'° Barack Obama filed his
statemeont of candidacy seeking the office of Prasident on February 12, 2007. Accordingto
information provided to the Audit Division by Rightmarch, the script that siates that Rightmarch
is “warking to dafnat politicians like Hillary Clinton” was uscd by the vendor from Aumst 16,
2007 through Felnuary 15, 2008."' The script that states that Rightmarch is “working to defeat

' Hillary Clinton's campaign states that she ceased being 2 presidential candidate on June 29, 2008, though
she was still a candidate for reelection to the U.S. Senate for 2012,

' Tha vendor invoired Riglitmarch $3,109,465 for calls dasing this pesiud.
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politicians like Hlllary Clinton and Barack Obama” was used from February 16, 2008 through
May 31, 2008.'2 The script that states that Rightmarch is “working to defeat politicians like
Barack Obama” was used from June 1, 2008 through November 3, 2008.'? Election Day was
November 4, 2008.

Simply put, Rightmarch’s arguments about express advocacy advance one proposition:
that communications by a political committee that explicitly exhort the listener to tell their
friends to oppose named candidates for President nevertheless are not express advoency if their
principal purpose iato reise money. We are aware af no authority for this proposition.

We therefare conclude that the solicitatiens made in connectina with two of these three
scripts expressly advocate the defeat of a clearly identified candidate. 11 C.F.R. § 100.22(a).
We further conclude that the solicitations made in connection with the third script expressly
advocate the defeat of two clearly identified candidates (Hillary Clinton and Barack Obama)
Costs associated with these solicitations must be reported-as independent expenditures.'
2 U.S.C. § 434(b)(4)(H)(iii); 11 C.F.R. § 104.4(a). Additionally, appropriate 24/48-hour notices
must be disclosed as required. 2 U.B.C. § 434(g); 11 C.P.R. §§ 104.4(b)(2) and 104.4(c).

2. Plzcement of Independent Expenditnres Finding in the IAR

In the IAR, the Audit staff recommended that Rightmarch provide evidence to support
the conclusion that the expenditures did not require reporting as independent expenditures or
24/48-hour notices, or amend the reports to disclose the independent expenditures correctly.
Additionally, the Audit staff reccommended that Rightmarch submit and implement revised
procedures for reporting independent expenditures.

In Riglitmarch’s response to the AR, counsel for Rightmurch requested that the IAR be
revised to delete this finoing. Rightmarch's Resp. at 4-5. Counsal for Rightmarch asaerts that
Commission Directive 70 requires i findiny to e inoved to the “Additional Issues” section of
the IAR because the Commission “deadlocked” when it considered its legal question submitted
pursuant to the Commission’s Policy Statement Establishing a Pilot Program for Requesting
Consideration of Legal Questions by the Commission, 75 Fed. Reg. 42,088-89 (July 20, 2010).
ld.

Commission Directive 70 does not require, or even authorize, the recommendéd finding
at the IAR stage to be moved to the “Additional Issues"” section of the IAR. Rather, Commission

"2 The vendor invoiced Rightmarch $49,497.50 for calls during this period.
" The vendor invoiced Rightmarch $57,410 for culis during this period.

' In fact, Rightmarch reported approximately $563,000 in fundraising solicitations as independent
expenditures during the 2007-2008 election cycle. We understand, however, that there may be factual and practical
issues in determining the costs associated with the solicitations that constitute independent expenditures, due in part
to the state of Rightmarch’s records.
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Directive 70 requires that after the Commission has voted on the Draft Final Audit Report, “[f]or
any recommended finding that does nat receive four or more votes either approving or rejecting
the recommendations, the Audit Division will move the discussion [in the Proposed Final Audit
Report] to an *Additional Issues’ section.”'® Furthermore, the Commission’s procedures
cnabling persons and entities to Request Consideration of Legal Questions by the Commission
specifically provides that “if within 60 business days of the filing of a request for consideration,
the Commission has not resolved the issue or provided guidance on how to proceed with the
matter by the affirmative vote of four or more Commigsioners, the [“Office oﬂComplia:we"‘
which includes the Audit Divisiori] may proceed with the matter.” 75 Fedl, Reg. at 42,089.'

After the Commissiou was unable to resolve the issue or provide guidance pursuant to its
Policy, the Audit Division proceeded. /d. The Audit Division drafted an [AR that included the
recommended finding pertaining to the independent expenditures, and consistent with our
memorandum to the Commission, dated March 14, 2011. The Commission approved the IAR,
including this recommended finding. This finding is included again in th¢ DFAR, pursuant to
the procedures in Commission Directive 70. The Commission will have the opportunity to vote
on this recommended finding again when the Audit Division submits the ADRM to the
Commission. Commission Directive 70.

15 Audit Reports are drafted at different stages and in chronological order as the Interim Audit Report, the
Draft Final Audit Report, the Proposed Final Audit Report, and the Final Audit Report. Commission Directive 70.
Additionally, a person or entity may seek Commission consideration of a legal question carlier in the audit process
under the Commission’s Program for Requesting Considcration of Legal Questions, Policy Statement Regarding a
Program for Requesting Consideration of Legal Questions by the Commission, 76 Fed. Reg. 45,798-99 (Aug. 1,
2011).

' The new program is identical an this point, allowing the Office of Complianae to proceed when the
Commission has not, within 60 business days, resolved or provided gwidance by four or more affirmative votes ¢f
Commissioners. Policy Statement Regarding a Program for Requesting Consideration of Legal Questions by the
Commission, 76 Fed. Reg. 45,798, 45,799 (Aug. 1, 2011).



